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JURISDICTIONAL STATEMENT

Thiscaseinvolves adam for refund of Missouri use tax Appelant remitted to the Director of
Revenue in connection with a unique transaction involving the sharing of cogtsto operate an onkSite
utilities plant serving amanufacturing facility owned and operated by two unrdated corporations.
Sedificdly, the primary issue in this case is whether the Appdlant’ s payments to Hercules, Inc,, the
other corporation occupying the manufacturing plant, to remburse Hercules for its cogts to operae the
dectricity generation agpect of an on-gite utilities plant under a unique Cogt Sharing Agreement
condtituted the taxable purchase of dectricity within the meaning of Sections 144.020.1(3) and
144.010.1(9).> A secondary issueiswhether, assuming, ar guendo, thet the reimbursements
condtituted purchases of dectricity within the meaning of Sections 144.020.1(3) and 144.010.1(9),
Appdlant was legdly obligated to remit Missouri sdestax to the Director under Section 144.060 on
those rembursements since those transactions occurred entirdy within Missouri and Appdlant provided
no written daim of exemption to Hercules

The Adminigrative Hearing Commisson determined: (8) thet Appdlant’ s reimbursements under
the Cogt Sharing Agreement condtituted taxable purchases of dectricity within the meaning of Sections
144.020.1(3) and 144.010.1(9); and (b) that Appelant, asthe Missouri “purchaser” of dectricity from
aMisouri “sler,” waslegdly obligated to remit tax to the Director even though Appdlant never made

any written daim of exemption.

LAl datutory citations are to the Revised Statutes of Missouri of 2000, as amended, unless

otherwise noted.
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Thus, the Court’ sreview of this case will necessrily involve the congtruction of Sections
144.020.1(3), 144.010.1(9) and 144.060, al of which are revenue laws of the State of Missouri. This

Court has exdudve jurisdiction over these issues pursuant to Artide V, 8 3 of the Missouri Condtitution.
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STATEMENT OF FACTS

| ntroduction

This gpped arises out of aunigue business rdaionship between Appdlant Dyno Nobd, Inc.
(“Dyna”) and Hercules, Inc. (“Hercules’). During the periods October 1994 through September
1997 (“Tax Periods’), Dyno and Hercules shared a manufecturing plant near Louisana, Missouri
(“Fadlity”) thet produced various chemicds, induding anmonium nitrate. The Facility was designed for
one occupant and was served by an on-gite utilities plant (“ Utilities Plant™) thet provided the Fedility’s
needsfor water, seam, and dectricity. \When Dyno purchased part of the Fadility from Herculesin
1985, Hercules and Dyno entered into an agreement for gpportioning the cost of operation of the
Utilities Plant, the ownership of which was retained by Hercules (“Utility Agreement”). The primary
issueiswhether Dyno's payments to Hercules for the costs of operating the Utilities Plant to produce
dectricty condtitute taxable purchases of dectricity within the meaning of Sections 144.020.1(3) and
144.010.1(9). A secondary issue is whether, assuming, ar guendo, that the cogt rembursements
condiitute the taxable purchese of dedtricity, Dyno islegdly obligated to remit Missouri tax
notwithstanding thet the rembursament transactions occur entirdly within Missouri and Dyno never
provided any written daim of exemption.

The fundamentd facts are not in dispute and the parties presented the case to the Commission
on crossmationsfor summary determinaion. In sugtaining the Director’ s maotion, the Commisson
determined thet the cogt reimbursements under the Cogt Sharing Agreement condtituted the taxable
purchese of dectridity, prindpely rdying on words in the Cogt Sharing Agreement between Dyno and

Hercules (L.F. 172-73). The Commission further concluded that even though sdes tax was due from
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Hercules on the transactions rether than use tax from Dyno, Dyno was nonethdess entitled to no refund
of usetax (L.F. 175).

Parties and the Facility

Dyno isa Ddaware corporation doing busness and in good sanding in Missouri (L.F. 159).
Prior to May 29, 1985, Hercules owned the entire Fadility. On that date, Dyno” acquired from
Hercules, under an Asset Purchase Agreament, dl parts of the red property, improvements and
equipment usad to produce ammonium nitrate (L.F. 159). Dyno'sand Hercules' respective portions of
the Fadility are separated by a cycdone fence (L.F. 159). Since 1985, Dyno has manufactured
chemicds induding anmonium nitrate & its part of the Fadlity (L.F. 159). Hercules has dways owned
and operated the other part of the Fadility to manufacture chemicas (L.F. 159).

The Fadility was designed to be occupied and operated by one entity (L.F. 159). The Fadility
contains the on-Ste Utilities Plant that produces water, Seam and dectric power for usein the Fadility
(L.F. 159). Hercules has dways owned the Utilities Plant (L.F. 159). The Utilities Plant operatesin the
fallowing manner: Hercules drawvs water from the Missssppi River, tregtsit and pumpsit to Dyno's
part of the Fadlity (L.F. 160). Dyno heetsthe water and pumpsit back to Hercules' portion of the
Fadlity for usein boilersthat produce seam that is usad a the Utilities Plant to drive seam turbines and
generators that produce the dectricity that Hercules and Dyno use @ the Fadility (L.F. 160). In addition
to driving the turbines and generators, Dyno and Hercules use seam throughout the Fedility for ther

production operations (L.F. 160).

2 Dyno's namewas changed from IRECO, Inc. to Dyno Nobd, Inc. in 1985 (L.F. 67, 150).
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The Utilities Plant employstwo 7.5 megawatt generators to produce dectricity for the Fadlity
(L.F. 159). If demand for dectricity at the Facility exceeds the output of the two generators,
supplementd power is purchasad from Union Electric Company (“Union Electric’) or Ameren UE, Inc.
(“Ameren”) (L.F. 88-89, 93-94, 100-01). If the output of the two generators exceeds the Facility’s
demand for power, Union Electric or Ameren purchase the excess power (L.F. 88-89, 93-94, 100-
01). Hercules, asthe operator of the Utilities Flant, initidly pays sdes or use tax on purchases of fuds,
the net purchases of supplementd dectricity, and other taxable purchases for the Utilities Plant (L.F.
88-89, 93-94, 100-01), but, asfor other purchases, Dyno reimburses Herculesfor its share of these
taxes. Dyno and Hercules ds0 share ather cogs. For indance, they share the cost of operating and
maintaining the Fadility’s common sore-room and the Highway 79 crossng sgnd (L.F. 168).

Utility Agreement

Section 5.16 of the Asset Purchase Agreement, provided that Herculesand Dyno “shdl ...
agree in writing upon the provisons of common sarvices ... induding ... gopropriate sharing of raw
meterids and utilities’ (L.F. 160). Pursuant to awritten Utility Agreement drafted pursuant to the Asset
Purchase Agreement, Dyno is required to pay two components of the cogt of operaing the Utilities
Fant in connection with its production of dectricity for the Facility (L.F. 89, 94, 100-01). Patll,
section X1 of the Utility Agreement requires Dyno to reimburse Hercules for forty-five percent of the
fixed cogs of the Utilities Plant, induding the cogt of |abor, overheed, depreciaion, property taxes and
other fixed cogts regardless of whether Dyno uses any dectricity a the Faallity (L.F. 65-66, 88-89, 93
94, 100-01).

On anumber of occasonsin the 1990's, the Fadility was shut down for extended periods of

time (L.F. 167). Frg, Dyno shut down its manufacturing operations for two or three weeks each year
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for mantenance (L.F. 167). Further, there have been occasions when mechanicd or other difficulties
have precluded Dyno from manufacturing its products (L.F. 167). In December 1989, a mechanica
falure forced Dyno to suspend operationsfor 24 days (L.F. 167). Another mechanicd failure forced
the shut-down of Dyno’'s manufacturing operations for 39 day's during December 1992 and January
1993 (L.F. 167). During the Greet Hood of 1993, Dyno's manufacturing fadilities were shut down for
a least three weeks due to the flood' simpact on trangportation (L.F. 167). During dl of these periods,
Dyno continued to pay forty-five percent of the fixed operating codts of the Utilities Plant (L.F. 167),
even though Dyno was not operating its part of the Fadility.

Part 111, section VI of the Utility Agreement requires Dyno to remburse Hercules for the
variable cods of producing dectricity, induding fud cods, the net cogt of purchasing supplementd
dectricity from Union Electric or Ameren as explained below, and ather variable costs such as sdesand
use tax on taxable purchases for the Utilities Plant (L.F. 64-65, 83-89, 93-94, 100-01). Thevariadle
codts are gpportioned between Hercules and Dyno based upon their respective consumption of the
dectricity a the Fadility (L.F. 64-65, 88-89, 93-94, 100-01).

Although Dyno's payments to Hercules pursuant to the Utility Agreement are based upon cost
reimbursement, the Utility Agreement does usetermslike “purchese” “sde” and “title’ in severd
places (L.F. 160-63).

I nvoicing and Reimbur sement

Dyno remburses Hercules monthly for Dyno's share of the fixed and variable operation cods of
the Utility Plant (L.F. 168). Herculesinvoices Dyno on amonthly bess therefor (L.F. 168). Those
invoices designate the charge as fallows “FOR CHARGES INCURRED BY THE MCW PLANT

ON YOUR BEHALF FOR THEMONTH OF ..." (L.F. 168). Theinvoiceligs*power charges’
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consisting of an “OPERATING COST” and “ENERGY COST” (L.F. 168). The“operating cot” is
for the fixed cogs and the “energy cot” isfor the varidble cogs (L.F. 168).

Dyno has dway's requested, and Hercules has dway's provided, backup documentation to
support dl of the cods reflected on the invoices (L.F. 168). Hercules dso mekesits actud invoices
avalableto Dyno for itsreview and verification of cogts (L.F. 168). Dyno has audited Hercules
regarding its cogtsin thisregard (L.F. 169).

During the periods October 1994 through September 1997 (“Tax Periods’), 53.6 percent of
Dyno's rembursements to Hercules pursuiant to the Utility Agreement were for fixed costs and 46.4
percent of Dyno's rembursementsfor varigble cogts (L.F. 168).

Treatment of the Electric Utility Payments

Dyno and Hercules have dways conddered and tregted their business rdationship regarding the
codt of the Utilities Plant as an agreement to share the cogts of producing utilities for the Fadility they
shared (L.F. 91, 95, 102). Consequently, Hercules never charged Dyno sdes or use tax on the cost
reimbursements under the Utility Agresment, and Dyno never provided Hercules with an exemption
certificate or other evidence of exemption (L.F. 168).

After auditing Dyno for more than two weeks a the Fedility, the Director’ s auditor and his

supervisors conduded that Dyno and Hercules shared the cogts of producing utilities a the Utilities Plant
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saving the Fadlity they shared, and conduded thet Dyno was due arefund of the tax it remitted on the
cost reimbursements (Dep. 11, 16-17, 22-23, 45) 3

In 1991, Ameren investigated the Utilities Plant to determine whether its production of dectricity
was condgent with Ameren' stariffs. Based upon itsinvestigetion, Ameren determined thet Hercules
was not autility violating Ameren' stariffs because it was merdy sharing costs with Dyno rather then
sdling dectricity to Dyno (L.F. 83-89, 96, 102).

Neither Dyno nor Hercules has a catificate of authority from the Missouri Public Service
Commisson (“PSC”) to sdl dectric power a retal in Missouri (L.F. 168).

Returnsand Refund Claim

Dyno hasfiled, and continuesto file, Missouri sdes and use tax returns on amonthly besis (L.F.
96-97). For each of the Tax Periods, Dyno remitted use tax and Satewide locd usetax, if goplicable,
on the cogt rembursementsto Hercules (L.F. 96-97). Thetotd amount of use tax and statewide local
use tax remitted on the cost rembursements for during the Tax Periods was $85,225.64 (L .F. 96-97).
On November 20, 1997, Dyno filed arefund daim with the Director for its use tax and

satewide local usetax remitted on the cost reimbursements (L.F. 169). Therefund daim stated asthe

® Citationsto (Dep.) are to the Deposition of the Director’s auditor, Richard Diein, tekenin this

metter.

4 The origind refund daim filed with the Director was for $86,703.19. On April 10, 1998, the
Director received amended returnsfrom Dyno with a cover |etter ating that the correct refund amount

was $85,225.64 (L.F. 169).
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“reason for overpayment”: “Taxes were incorrectly accrued on purchases that were not taxable to
Dyno Nobd, Inc.” (L.F. 169). The Director’s auditor sated thet the refund daim was sufficiently
broad toindude dl of the theories for the refund presented to the Commission, induding the theory thet
any tax due would be sdestax from Hercules and not use tax from Dyno (Dep. 32-33).

On November 12, 1999, the Director issued afind decison denying the dam for refund (L.F.
170). Asthebadsfor the denid, the Director ated, “ Correct amount of tax was paid by Dyno Nobel
Inc.” (L.F. 170).

Commission’s Decision

Upon the parties crass-mations for summary determination, the Commission entered its
Memorandum and Order on March 28, 2001 (L.F. 156-175). Inthe Commission’s condusions of
law, the Commission agreed with the condusion of the Director’ s auditor and his supervisors thet
Dyno'sdam for refund induded dl of the theories presented to the Commission supporting Dyno's
daim for refund (L.F. 170-172).

The Commisson conduded thet Dyno's cogt reimbursements to Hercules pursuant to the Utility
Agreement condtituted the taxable purchase of dectricity by Dyno (L.F. 172-173). The Commission
a0 conduded that, notwithstanding Dyno' s request for arefund of use tax and related satewide locd
usetax, the tax before the Commisson was asdestax (L.F. 175). The Commission Sated that
Sections 144.020.1, 144.021 and 144.080.1 impose the sdes tax upon selers, and imposes upon the
sdler the burden to remit the tax to the Director (L.F. 175). Nonetheless, because purchasers bear the
economic burden of the sdles tax, the Commisson conduded that Dyno was not entitled to arefund of
the taxes paid (L.F. 175).

STATEMENT OF THE ISSUES
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Dyno and Hercules share a manufacturing fadility designed for one operator with one dectric
loop drcuit running through it, and one Utilities Plant designed to provide the Steam, dectricity and
water necessary for the Fadility. When Dyno purchased part of the Fedility in 1985, Dyno and
Hercules aranged to share utilities by agreding to lit the cogts of operating the Utilities Plant.
Soedificdly, Dyno and Hercules agreed to split the fixed costs on abass whereby Dyno reimburses
Herculesfor forty-five percent of the Utilities Plant’ s fixed cogts, and remburses Hercules for the
variable cogts based upon each parties’ respective power consumption. Thus, Dyno reimburses
Herculesfor the cost of operating the Utilities Plant even when Dyno consumes no dectricity. Dyno,
Hercules, Ameren (the utility holding the tariff for the geogrgphica arealin which the Fadility and Utilities
Pant are located), and the Director’ s own auditor and his supervisors, agreed that the economic
subgtance of this relationship between Dyno and Hercules is a cost rembursement rather then the e of
dectricity. However, the Utility Agreement usesthe terms“ purchesg” “sde” and “title” in severd
places Missouri law provides thet the economic redlities of transactions, rether than labdls, determine
the taxability of the transactions. Are Dyno's reimbursements of cogtsto operate the Utilities Plant thet
saves the Fadility subject to Missouri use tax as purchases of dectricity?

Missouri law expresdy exdudes from the use tax transactions thet are subject to Missouri’s
sdestax. Missouri sdestax law gopliesto sdesfrom aMissouri vendor to aMissouri consumer.
Missouri sdlestax law imposes the sdestax upon vendors, unless a purchasar has submitted to a
vendor awritten dam of exemption. Thereis no digpute thet the Facility and the Utilities Plant are
located entirdly in Missouri. Dyno never provided Hercules any written daim of exemption. 1sDyno
subject to Missouri sales or use tax on those reimbursaments, even if the rembursaments are deamed to

be purchases of dectricity?
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STANDARD OF REVIEW

The decison of the Commission shdl beuphdd if itis (1) authorized by law; (2) supported by
competent and subgtantia evidence upon the whole record; (3) if no mandatory procedurd safeguards
areviolaed, and (4) where the Commission has discretion, it exerdises discretion in away thet is not
cearly contrary to the Legidature s reasonable expectaions. Section 621.193; Concord Publishing
House, Inc. v. Director of Revenue, 916 SW.2d 186 (Mo. banc 1996). Furthermore, because
this Court is reviewing the issuance of asummary determination againg Dyno, it reviewstherecordina
light mogt favorableto Dyno. Tauchert v. Boatmen’s National Bank of . Louis, 849 SW.2d
573 (Mo. banc 1993).

This case involves the condruction of Sections 144.020.1(3), 144.010.1(9) and 144.060, dl of
which aretax impogtion Satutes. Tax impogition atutes are Srictly construed againg the Director, and
if theright to tax isnat plainly conferred by Satute, it will not be extended by implication. United Air
Lines, Inc. v. State Tax Commission, 377 SW.2d 444, 448 (Mo. banc 1964), quoting Leavell
v. Blades, 141 SW. 893, 894 (Mo. 1911) (“When the tax gatherer puts hisfinger on the citizen, he
mugt dso put hisfinger on the law permitting it.”).

FHndly, this Court’ sinterpretation of Missouri’s revenue lawsisde novo. Zip Mail

Services, Inc. v. Director of Revenue, 16 SW.3d 588, 590 (Mo. banc 2000).
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POINTSRELIED UPON

l.

THE ADMINISTRATIVE HEARING COMMISSION ERRED IN DENYING
APPELLANT'SMOTION FOR SUMMARY DETERMINATION AND GRANTING
THE DIRECTOR’'SMOTION FOR SUMMARY DETERMINATION BECAUSE,
UNDER SECTIONS 621.189 AND 621.193, THAT DECISION ISNOT AUTHORIZED
BY LAW OR SUPPORTED BY COMPETENT AND SUBSTANTIAL EVIDENCE IN
THAT APPELLANT'SREIMBURSEMENTSTO HERCULESFOR THE COSTSOF
OPERATING THEON-SITEUTILITIESPLANT ARE NOT SUBJECT TO MISSOURI
TAX UNDER SECTIONS 144.020.1(3) AND 144.010.1(9) BECAUSE THE COST
REIMBURSEMENTSDO NOT CONSTITUTE THE PURCHASESOF ELECTRICITY
WITHIN THE MEANING OF THOSE SECTIONS.

McDonnell Douglas Corporation v. Director of Revenue, 945 SW.2d 437 (Mo. banc.

1997);

Scotchman’s Coin Shop, Inc. v. Administrative Hearing Commission, 654 SW.2d 873 (Mo.

banc 1993);

Massman Construction Company v. Director of Revenue, 765 SW.2d 592 (Mo. banc 1989);

Rosehill Gardens, Inc. v. Director of Revenue, Case Number 95-2875RV (Mo. Admin. Hrg.
Comm'n 1997);

Section 144.010.1(5);

Section 144.010.1(9);

Section 144.020.1(3);
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Section 621.189; and

Section 621.193.
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.

THE ADMINISTRATIVE HEARING COMMISSION ERRED IN DENYING
APPELLANT'SMOTION FOR SUMMARY DETERMINATION AND GRANTING
THE DIRECTOR’'SMOTION FOR SUMMARY DETERMINATION BECAUSE,
UNDER SECTIONS621.189 AND 621.193, THAT DECISION ISNOT AUTHORIZED
BY LAW OR SUPPORTED BY COMPETENT AND SUBSTANTIAL EVIDENCE IN
THAT, ASSUMING, ARGUENDO, THAT APPELLANT'SREIMBURSEMENTSTO
HERCULESFOR THE COSTSOF OPERATING THE UTILITIESPLANT ARE
SUBJECT TO MISSOURI TAX, APPELLANT WASNOT LIABLE FOR USE TAX ON
THOSE REIMBURSEMENTSBECAUSE THE APPLICABLE TAX WOULD BE
MISSOURI SALESTAX IMPOSED ON THE VENDOR, NOT UPON APPELLANT.
House of LIoyd v. Director of Revenue, 884 SW.2d 271 (Mo. banc 1994);

Olin Corporation v. Director of Revenue, 945 SW.2d 442 (Mo. banc 1997);

Concord Publishing House, Inc. v. Director of Revenue, 916 SW.2d 186 (Mo. banc 1996);
Bratton Corporation v. Director of Revenue, 783 SW.2d 891 (Mo. banc 1990);

Section 144.020.1(3);

Section 144.190;

Section 144.210;

Section 144.610;

Section 144.615(2);

Section 144.696;

Section 621.189; and
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Section 621.193.

SL01DOCS/1361450.06

20



ARGUMENT

l.

THE ADMINISTRATIVE HEARING COMMISSION ERRED IN DENYING
APPELLANT'SMOTION FOR SUMMARY DETERMINATION AND GRANTING
THE DIRECTOR’'SMOTION FOR SUMMARY DETERMINATION BECAUSE,
UNDER SECTIONS621.189 AND 621.193, THAT DECISION ISNOT AUTHORIZED
BY LAW OR SUPPORTED BY COMPETENT AND SUBSTANTIAL EVIDENCE IN
THAT APPELLANT'SREIMBURSEMENTSTO HERCULESFOR THE COSTS OF
OPERATING THE ON-SITEUTILITIESPLANT ARE NOT SUBJECT TO MISSOURI
TAX UNDER SECTIONS 144.020.1(3) AND 144.010.1(9) BECAUSE THE COST
REIMBURSEMENTSDO NOT CONSTITUTE THE PURCHASESOF ELECTRICITY
WITHIN THE MEANING OF THOSE SECTIONS.

| ntroduction

This gpped addresses the extremdy unique business raionship between Dyno and Hercules
The Fadlity shared by Dyno and Hercules was arigindly owned entirdy by Hercules Asaresult of its
design for one operaor, the Fadility has one dectric loop dircuit running throughout the Fedility and has
one Utilities Plant designed to provide steam, dectricity and water necessary for the Fadility.

When Dyno purchased a portion of the Facility in 1985, Dyno and Hercules were required to
meke arangementsto share utilities due to the Fadility’ sdesgn. The parties agreed to dlocate the
cogts of the Utilities Plant such that Dyno paid forty-five percent of the Utilities Plant’ sfixed costs and

paid its share of the variable cogts based upon its share of the consumption of dectricity.
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Dyno remitted use tax upon its reimbursements to Hercules for both the fixed and varidble
dectric energy cods of the Utilities Plant, and subssquently sought arefund of these amounts. The
Commission concluded that Dyno's cogt reimbursements to Hercules congtituted the taxable purchese
of dectricity. The Commisson’s condusion in thisregard is nat authorized by Missouri lav. Dyno's
reimbursements to Hercules for the cost of the Utilities Plant shared by the parties do not condiitute
purchases of dectricity within the meaning of Sections 144.020.1(3) and 144.010.1(9) becausethe
reimbursements are not in congderation for any trandfer of dectricity.

A. The Cost Reimbursements are Not Purchases of Electricity Subject to Tax.

Section 144.020.1(3) imposes Missouri salestax upon “the bagic rate paid or charged on dll
sdesof dectricity or dectrica current.” A “sdé€’ isatrandfer of title for congderation. Section
144.010.1(9); McDonnell Douglas Corporation v. Director of Revenue, 945 SW.2d 437
(Mo. banc 1997). Dyno's cost rembursements are not subject to Missouri tax because the payments
are rambursements under a cogt-sharing agreament and not for the transfer of dectricity.

Dyno's payments to Hercules under the cogt-sharing agreament have bath afixed and variable
component. Dyno was lidble for the fixed component of the cogts of the Utilities Rlant, regar dl ess of
whether it consumed electricity (L.F. 94, 100-01). The fixed component of the rembursements,
comprisng 534 percent of Dyno's payments to Hercules during the Tax Periods, obvioudy was not
“condderation” for the trandfer of title of dectricity or dectric current Snce it was due even when Dyno
consumed no dectricity. Indeed, the undergtanding of dl parties, Dyno, Hercules Ameren, and even
the Director’ s accountants, was thet the economic substance of the transactions shows thet they were
not purcheses of dectricity. Furthermore, dl of the documentary evidence, other than some terms used

in the Utilities Agreement, support thet underdanding.
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Theinvoices Hercules sends to Dyno reflect that payment is sought for chargesincurred &t the
Utilities Plant (L.F. 168). Theinvoicesrdae not only to utilities, but aso to other shared operations
induding the common Fadility soreroom and the crossng sgnd (L.F. 168). Each invoice indudes
detailed accounting records that Dyno can, and has, audited to ensure proper dlocation of the codts
(L.F. 168). Further evidencing the collaborative nature of the rlationship between Dyno and Hercules
isthefact that Dyno is partly respongble for the production of the dectricity in that Dyno hegisthe
water that entersthe boilersto produce the steam that drives the turbines and generators (L.F. 160).
Thisbehavior is completdy inconggtent with the Commisson's cheracterization of the cost
reimbursements as the taxable sdle of dectricity between avendor and a purchass.

Insteed, the rdaionship between Dyno and Hercules is andogous to college roommiates sharing
the cogts of atdephonein ashared gpartment. For ingance, three college students might live in one
gpatment having one tdephone lineinddled in the name of one of the dudents Thet Sudernt is
respongible for paying the bill, but has made arrangements for reimbursement of the cogts by the ather
two students. After paying the hill, that roommate takes the bill and dividesthe loca charge and tax
thereon by three. To that amount, he adds the cogt of each of hisroommeates long digance cdls plus
tax thereon and is rembursad this amount by eech roommeate. Likewise, when the Sudents crave a
pizza, they order one by phone, one sudent picks up and pays for the pizza, and isrembursed by the
other gudents. The Sudents are not sdling pizzato each other; they are sharing the cogt of purchesing
the pizza Under the Commisson’sandysis, the cost rembursements are taxable sdes.

Thisresult was dearly nat intended by the Legidature, as demondrated by its definition of
“person” in Section 144.010.1(5) to indude “any ather group or combination acting asaunit.” Smply

put, a“group or combingtion acting asaunit” for atransaction isasngle “person.” The group, likethe
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college roommates and Dyno and Hercules, cannat “sdl” to itsdf, and is therefore not subject to sdes
tax on these types of transactions. Therefore, the Commission’s decison to the contrary should be
reversed by this Court.

B. Interested Parties Have Concluded That Dyno’s Cost Reimbur sementsare

Not Purchases of Electricity.

After evduating the admittedly unique rdaionship between Dyno and Hercules, interested third
parties have conduded that Herculesis not sdlling dectricity to Dyno. Herculesisnot aPSC
cartificated provider authorized to sdl dectricity @ retail. Ameren hasthe PSC's authority for the
territory serving the Fedility. 1t would undoubtedly serve Ameren'sinterest to treet the cost
rembursements as the sde of dectriaty, and aviolation of itstariffs thustriggering arequirement for
Dyno to purchase dectricity from Ameren. However, upon itsinvedigation in 1991, Ameren
determined that Dyno's cost rembursements to Hercules did not condtitute aretail sdle of dectricity
(L.F. 88-89, 96, 102).

Indeed, the Director’ s own auditor and audit supervisors admitted thet, in the aosence of
language in the Utility Agreement, the transaction between Dyno and Herculeswould be trested as a
nontaxable cog-sharing agreement rather than the sde of dectricity (Dep. 17, 45-46). Therefore, itis
clear that the examination of the rlationship by interested, adverse parties demondrates that Dyno's
cogt rembursaments are not taxable sdes of dectricity.

C. The Commission’s Emphasison Words Over Substanceis|nconsistent with

Missouri Law.

The Commission emphasized particular languege in the Utility Agreament to support its

condusion that Dyno's cost reimbursements condtitute taxable purchases of dectricity. Indeed, the
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Commisson consdered the contract language critical in rgjecting the Director’ s auditor’sand his
upevisors acceptance of Dyno's position that the transactions between Dyno and Hercules did not
condtitute the taxable sde of dectricity (“[T]he auditor did not have acopy of the Utilities Contract
before him” (L.F. 170), and “the auditor did not have a copy of the contract before him, and he was
not reviewing therefund daim” (L.F. 173)). If one wereto take the Commisson’s postion  face
vaue Dyno's cost reimbursaments to Hercules wiould be exduded from tax if the Utility Agreement
were rewritten to dearly reflect that the rembursements are acost sharing. Furthermore, in emphasizing
particular languege of the Utility Agreement, the Commission largdly ignored languege in the Asst
Purchase Agreament, the agreement that precipitated the Utility Agreement. According to the Asset
Purchase Agreament, the Utility Agresment was to further “the provision of common sarvices. . .
induding . . . materids and utilities’ (L.F. 160).

The Commisson’semphads of form over substance sands established tax precedent onits
heed. It isundigputed that Missouri sdes and use taxation is determined by the economic substance of
the transaction, and not by the parties’ characterizationsthereof. See, e.g., Scotchman’s Coin
Shop, Inc. v. Administrative Hearing Commission, 654 SW.2d 873, 875 (Mo. banc 1983);
Massman Construction Company v. Director of Revenue, 765 SW.2d 592, 594 (Mo. banc
1989). Moreover, the Commission’s own decisons prior to this case are condstent with this Court’s
holdingsin thisregard. See Rosehill Gardens, Inc. v. Director of Revenue, Case Number 95-
2875RV (Mo. Admin. Hrg. Comm’'n 1997) (“The Director argues that based on the manner in which

Rosehill sructured its transactions, it made taxable retall sdes of tangible persond property. The fact
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that Rosehill invoiced and collected salestax asaretailer isirrelevant.” We cannot exdt
form over subgance in slestax matters. Taxaion is not based on how ataxpayer dructuresa
transaction; it is based on the economic redities of the transaction.”).

The Director’ s auditor recognized this principle. The Director’ s auditors are indructed to
determine taxahility based upon the substance of transactions and not by exating form over subgtance
(Dep. 39-40). Inthiscase, the Director’ s auditor condluded that the reimbursements were not taxable
because Hercules invoices were for charges incurred on Dyno's behdf (Dep. 20-21), and Dyno was
required to reimburse Hercules for the cogs of the Utilities Plant whether or not Dyno received any
electricity (Dep. 41-42). The auditor conceded that, even if the Utility Agreement expresdy
characterized the transactions as a cogt sharing, he would il view the economic redlity of the

transaction to determine taxahility (Dep. 39-40). °

> Emphasis added here and throughout, unless otherwise noted.

®  The Commission, redlizing that excessive emphasis on contract words was inconsgtent with
date law, Sated that its decison was based on the economic redity that “the dectricity is produced on
Hercules property by Hercules generators operated by Hercules employees, and that Hercules holds
‘title to the dectriaty until it tranamitsthe dectriaty to Dyno a acertain physcd point” (L.F. 173).
Thisis contrary to the Commisson’sfinding of fact thet “Hercules draws water from the Missssppi
River, tregtsit, and pumpsit to Dyno’ s part of the facility. Dyno heatsthe water and
pumpsit back to Hercules for usein boilersthet produce eam ... used ... to drive Seam turbines

and generators that produce dectricity thet Herculesand Dyno use’ (L.F. 160).
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The Commission’s decison would reverse the long-standing Missouri rule thet the economic
redities, and not the form of the transaction, determine Missouri taxability. Because the Commisson's
decison would reverse this long-gtanding rule, this Court should reverse the Commisson and determine

thet Dyno is entitled to arefund of Missouri usetax paid because its cogt reimbursementsto Hercules

do not condtitute the taxable purchase of dectricity.
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.

THE ADMINISTRATIVE HEARING COMMISSION ERRED IN DENYING
APPELLANT'SMOTION FOR SUMMARY DETERMINATION AND GRANTING
THE DIRECTOR’'SMOTION FOR SUMMARY DETERMINATION BECAUSE,
UNDER SECTIONS621.189 AND 621.193, THAT DECISION ISNOT AUTHORIZED
BY LAW OR SUPPORTED BY COMPETENT AND SUBSTANTIAL EVIDENCE IN
THAT, ASSUMING, ARGUENDO,THAT APPELLANT'SREIMBURSEMENTSTO
HERCULESFOR THE COSTSOF OPERATING THE UTILITIESPLANT ARE
SUBJECT TO MISSOURI TAX, APPELLANT WASNOT LIABLE FOR USE TAX ON
THOSE REIMBURSEMENTSBECAUSE THE APPLICABLE TAX WOULD BE
MISSOURI SALESTAX IMPOSED ON THE VENDOR, NOT UPON APPELLANT.

The Commisson’'s decison denying Dyno'srefund daim is based upon its condusion thet
Hercules sold dectriaty to Dyno. However, assuming, ar guendo,that the cost rembursements
condituted purchases of dectricity, Dynoisdill not lidble for use tax on these payments because:

(1) taxableindate tranders are exempt from Missouri use tax under
Saction 144.615(2) because they are subject to Missouri sdestax; and

(2 ey liaaility for Missouri sdes tax would be upon Hercules and not
Dyno because Dyno submitted to Hercules no wrritten evidence of
exemption.

Missouri’ s sales and use tax schemes are complementary and are “ designed to assure that
purchases of tangible persond property for vauable congderation by aMissouri purchaser receive

identicd trestment no méatter what the geographic location of the sdler.” House of Lloyd, Inc. v.
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Director of Revenue, 884 SW.2d 271, 273 (Mo. banc 1994). Sdestax isimposed on retal sdes
that take placein Missouri. By contradt, the usetax is designed to tax out-of-ate purchases of tangible
persond property by purchasars who use, consume or sore the property in Missouri. Olin
Corporation v. Director of Revenue, 945 SW.2d 442 (Mo. banc 1997).

Thetax datutes themsdves provide thisresult. Section 144.610 impaoses the use tax upon the
gorage, use or consumption of tangible persond property. Onitsface, it imposestax on dl purchases
that are usad, consumed or stored in Missouri. Section 144.615(2) exempts from the use tax,
“property, the grass receipts from the sdle of which are reguired to be induded in the messure of the
tax imposed under the Missouri sdestax lan].]”

Thereis no disoute thet Hercules does businessin Missouri nor isthere any dipute thet the
transactions occurred entirdly & the Fadility located in Missouri. Thus the cost rembursements if
taxable a dl, are subject to Missouri sdestax under Section 144.020.1(3). The Commission did not
dispute thet unassailable condusion, but it held that Dyno ws ligble for sdlestax because in “economic
subgtance’ the purchaser bears the burden of the sdestax (L.F. 175). Thiscondusionisincorrect.
Section 144.210 provides thet the Director may collect sdestax from a purchaser only if the purcheser
provided an exemption catificate to the vendor. See, e.g., Concord Publishing House, Inc. v.
Director of Revenue, 916 SW.2d 186, 189 (Mo. banc 1996); Bratton Corporation v.
Director of Revenue, 783 SW.2d 891, 893 (Mo. banc 1990). Dyno never provided Hercules with
an exemption cartificate or other written evidence of exemption for the cost reimbursements (L.F. 168).
Therefore, the Commisson’sretention of Dyno’'s Missouri use tax paymentsto satisfy this dleged

lighility of another taxpayer is contrary to Missouri law.
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Dyno paid $85,225.64 in Missouri use tax during the Tax Periods basad upon its cost
reimbursement paymentsto Hercules. Thistax was overpad because the cost rambursements (even if
they condtitute the taxable purchase of dectridity) are expresdy exempt from Missouri use tax under
Section 144.615(2). Because Dyno overpad the tax, Dyno is entitled to arefund pursuant to Sections
144.696 and 144.190.

CONCLUSON

Based on the foregoing, Appdlant respectfully request that this Court reverse the Commisson

and remand with indructions to sustain Appdlant’ srefund daim.
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